ESTATE PLANNI NG FOR | NCAPACI TY OF THE CLI ENT
A Pl anning for Health Care Deci sions
1. Powers of Attorney

a. Dur abl e Power of Attorney. The Dur abl e

Power of Attorney is a witten instrunment under which the
grantor of the power (the "principal") confers upon one or
nore attorneys in fact or agents the right to handle the
principal's financial affairs. Durable Powers of Attorney are
governed by Florida Statute Section 709. 08.

(i) Execution. The Durable Power of

Attorney must be in witing, nust be executed with the sane
formalities required for the conveyance of real property under
Florida law (i.e., two witnesses and a notary), and mnust
contain the words: "This durable power of attorney is not
af fect ed by subsequent i ncapacity of the principal to 30except
as provided in Section 709.08, Florida Statutes,” or simlar
wor di ng.

(ii) Who May Serve. The attorney in fact

or agent appoi nted under the Durabl e Power of Attorney nmust be
either (i) a natural person eighteen years of age or ol der and

of sound mnd, or (ii) a financial institution as defined in

© 2001 by Janes F. CGul ecas, Esq.

Janes F. Cul ecas, P.A

2555 Enterprise Road, Ste. 15

Cl earwater, FL 33763

727-796-1711

727-796-1611 fax

jqul ecas@l oril aw. com Page 1




Fl ori da Statutes Chapter 655 that has trust powers, a place of
business in Florida, and is authorized to conduct trust
busi ness in Florida.

(i) Exercisability. The Durable

Power of Attorney under Florida lawis generally imediately
exercisable, i.e., it can be exercised by the attorney in fact
regardl ess of whether or not the principal is incapacitated.
However, under an amendnent passed during the 2001 | egi sl ati ve
session and signed by Governor Bush on June 15, 2001, the
Durable Power of Attorney nmay be conditioned upon the
principal's lack of capacity to nanage property. Laws of
Fl orida, Chapter 2001-241. This is called a "springing power
of attorney"” which many other states have had for years but
Florida has not. The new | aw change is effective January 1,
2002. The law is not clear whether the durable power of
attorney nust be executed on or after January 1, 2002, to take
advantage of the new |aw change. Presumably, powers of
attorney can be executed now to provide that with respect to
any exercise on or after January 1, 2002, the incapacity of
the principal wll be required before the power can be
exerci sed.
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It is strongly recomended that clients be nade aware of
t he new | aw change and that they be given the chance to anend
their powers of attorney if they wish to take advantage of the
new | aw. Durable Powers of Attorney are in many ways the nost
dangerous docunents prepared by estate planners for their
clients, primarily because they have not in the past required
i ncapacity to be exercisable. Mdst clients sign Durabl e Powers
of Attorney under the belief that it is to be used only in the
event of their incapacity.

If the effectiveness of a Durable Power of Attorney is
conditioned on the incapacity of

the principal, then the

attorney-in-fact nust obtain and produce an affidavit of

i ncapacity executed by a |icensed physician. The physician

executing the affidavit nust be the primary physician who has

responsibility for the treatnent and care of the principal.

The affidavit executed by the physician nust state where the
physicianis |icensed to practice nedicine, that the physician

is the primary physician who has responsibility for the

treatnment and care of the principal, and that the physician

believes that the principal l|acks the capacity to manage

property as defi ned in Fl ori da St at utes Section
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744.102(10)(a). The affidavit may, but need not, be in the

follow ng form

STATE OF
COUNTY OF

Bef or e ne, t he under si gned authority,
personal | y appeared (nanme of physician), Affiant,
who swore or affirmed that:

1. Affiant is a physician licensed to
practice nedicine in (name of state, territory, or
foreign country)

2. Affiant is the primary physician who has
responsibility for the treatment and care of
(principal's nane)

3. To the best of Affiant's know edge after
reasonable inquiry, Affiant believes that the
principal lacks the capacity to manage property,
i ncl udi ng taki ng those actions necessary to obtain,
adm nister, and dispose of real and personal
property, intangible property, business property,
benefits, and incone.

(Affiant)
Sworn to (or affirmed) and subscribed before ne
this (day of) (nmonth) , (year) , by (nanme of person
maki ng st at ement)

(Signature of Notary Public-State of Florida)

(Print, Type, or Stanp Comm ssioned Nanme of Notary
Publ i c)

Personal |y Known OR Produced Identification

(Type of Ildentification Produced)

A physician who nakes a determ nation of incapacity to
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manage property is not subject to crimnal prosecution or
civil liability and is not considered to have engaged in
unpr of essi onal conduct as a result of making such
determ nation, unless it is shown by a preponderance of the
evi dence that the physician making the determ nation did not
conply in good faith with the provisions of the statute. A
third party may not rely on the authority granted in a durable
power of attorney conditioned on the principal's |ack of
capacity if the affidavit is nore than six nonths ol d when t he
power of attorney is first presented to the third party.

(iv) Miultiple Attorneys in Fact. Unless

t he durabl e power of attorney provides otherwi se, if a durable
power of attorney is vested jointly in tw attorneys in fact
by t he same i nstrunent, concurrence of both is required on all
acts in the exercise of the power. | f a durable power of
attorney is vested jointly in three or nore attorneys in fact
by the sane instrunment, concurrence of a majority is required
inall acts in the exercise of the power. Unless the durable
power of attorney provides otherwise, all authority vested in
mul ti ple attorneys in fact nmay be exercised by the one or nore
that remain after the death, resignation, or incapacity of one
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or nore of the nmultiple attorneys in fact.

(v) Dissenting Attorney in Fact. An

attorney in fact who has not concurred in the exercise of
authority is not liable to the principal or any other person
for the consequences of the exercise. Adissenting attorney in
fact is not |liable for the consequences of an act in which the
attorney in fact joins at the direction of the majority of the
joint attorneys in fact if the attorney in fact expresses such
dissent inwiting to any of the other joint attorneys in fact
at or before the tine of the joinder. However, if the
attorney in fact has accepted appoi ntnent either expressly in
witing or by acting under the power, this does not excuse the
attorney in fact from liability for failure either to
participate in the admnistration of assets subject to the
power or for failure to attenpt to prevent a breach of
fiduciary obligations thereunder.

(vi) Third Party Reliance. Third

parties who act in reliance upon the authority granted to the
attorney in fact under the durable power of attorney and in
accordance with the instructions of the attorney in fact nust

be held harm ess by the principal fromany |oss suffered or
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l[iability incurred as a result of actions taken prior to
receipt of witten notice. A person who acts in good faith
upon any representation, direction, decision, or act of the
attorney in fact is not liable to the principal or the
principal's estate, beneficiaries, or joint owers for those
acts.

The third party may, but need not, require the attorney-
in-fact to execute an affidavit stating that there has been no
revocation, partial or conplete term nation, or suspension of
t he durabl e power of attorney at the tinme the durabl e power of
attorney is exercised.

The durable power of attorney may provide that the
attorney-in-fact is not liable for acts or decisions taken in
good faith and under the ternms of the durable power of
att or ney.

(vii) Property Subject to Durable

Power of Attorney. Unless otherw se stated in the instrunent,

the durable power of attorney applies to any interest in
property owned by the principal, including without limtation
the principal’s interest in all real property, including

homest ead; all personal property, tangible or intangible; al
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property held at any type of joint tenancy, including tenancy
in comon, joint tenancy with right of survivorship, or
tenancy by the entirety; all property over which the princi pal
hol ds a general or |imted power of appointnent; all choses in
action; all other <contractual or statutory rights or
el ections, including but not Iimted to probate or simlar
pr oceedi ngs.

(viii) Limtations on Powers of the

Attorney-in-fact. Except as otherwise |imted under

applicable law or the instrunent, the attorney-in-fact has
full power to performw thout prior court approval every act
authorized and specifically enunerated in the instrunment,
including the ability to execute stock powers and to convey or
nort gage honestead property. |If the principal is married, the
spouse of the principal wll be required for any such
conveyance or encunbrance, but if the spouse is the attorney-
in-fact, then this nmeans that only the spouse’s signature is
necessary.

The attorney-in-fact may not under any circunstances
perform duties wunder a contract requiring the personal
services of the principal; nake an affidavit as to personal
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know edge of the principal; vote in a public election for the
principal; execute or revoke a wll or codicil for the
principal; or exercise powers and authority granted the
principal as trustee or as a court-appointed judiciary.
Florida Statutes § 709.08(7)(b).

The attorney-in-fact may not create, anend, nodify, or
revoke a living trust or transfer assets to an existing trust
created by the principal unless expressly authorized by the
power of attorney.

The attorney-in-fact nmay not nmake gifts under the power
of attorney unless the power is specified in the instrunment.

Johnson v. Fraccacreta, 348 So.2d 570 (Fla. 4th DCA 1977).

(ix) Self Gfting. |If the power to nake

gifts is given under the power of attorney, care nust be taken
to insure that the ability by the attorney-in-fact to nake
gifts to hinself or herself is restricted so as to avoid the
attorney-in-fact from being considered as having a genera

power of appointnent that would result in the principal’s

assets being included in the attorney-in-fact’s estate if the
attorney-in-fact dies before the principal.

(x) Health Care Decisions. The attorney-
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in-fact can be given the power to make health care decisions
for the principal. However, this is typically done using a
separate health-care power of attorney.

(xi) Nondel egability. The durable power

of attorney i s nondel egabl e.

(xii) Revocati on, Suspensi on or

Term nation. The power of attorney is term nated i medi ately
upon the death of the principal. It is alsotermnated if the
principal is adjudicatedtotally or partially incapacitated by
a court of conpetent jurisdiction, unless the court determ nes
that certain authority granted by the durable power of
attorney is to remain exercisable by the attorney-in-fact.

| f any person or entity initiates court proceedings to
determ ne the principal’s incapacity, the authority granted
under the power of attorney is suspended until the petitionis
di sm ssed or withdrawn. Notice of the petition nust be served
on the attorney-in-fact.

It is nmore difficult for the principal to revoke a
durabl e power of attorney than it is to create one. This is
one good reason why having a springing power of attorney,
rat her than one that is i medi ately exerci sable, my be a good
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idea, or if a power of attorney that is imediately
exerci sable is desired, having the power of attorney provide
that only the original is effective, and the original be held
in a safe place, such as the attorney’ s safe. If only the
original is effective, then physical destruction of the
instrument wll effectively revoke it. O herw se, the
provisions of Florida Statutes Section 709.08(5) nust be
conmplied with. This provision requires that formal notice be
served upon the attorney-in-fact and on every third party who
may be called upon to rely upon the power of attorney (i.e.,
every financial institution or other custodian of the
principal’s property). Formal notice neans certified mail
with return recei pt required or personal delivery as provided
for service of process. Personal delivery of notice to a
financial institution requires service upon an officer or
manager at both the financial institution s principal place of
business in Florida and the office where the applicable
account has been canceled or adm nistered. Except for court
orders, a third party served with notice nust be given 14
cal endar days after service to act upon the noti ce.
| f the principal owns real property, then the revocation
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i nstrunment needs to be recorded on the public records of the
county where the property is | ocated.

Al of the above neans that revocation of a power of
attorney can be expensive and cunbersome, and it may not be
possible to do so where tinme is of the essence.

(xiii) Damages and Costs. If a third

party refuses unreasonably to permt the attorney-in-fact to
exercise a power under the power of attorney, and the
attorney-in-fact has to bring a court action to enforce it,
and prevails in the court action, the attorney-in-fact has the
ability to receive damages and costs, including reasonable
attorneys’ fees. Conversely, if the third party prevails in
court, the third party has the right to receive damages and
costs fromthe attorney-in-fact. This provision was added to
the statute in 1995, and only applies to powers of attorney
executed on or after October 1, 1995.

b. Heal th Care Surrogate.

(i) Health Care Surrogate Designations
(al so known as Health Care Powers of Attorney) are governed
under Florida Statutes Sections 765.201 - 765.205. A health

care surrogate may be designated by witten docunent, signed
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by the principal in the presence of two subscribing adult
wi tnesses (or if the principal is wunable to sign, the
princi pal may direct that another person sign the principal's
name). An exact copy nust be provided to the surrogate. The
per son desi gnated as surrogate shall not act as a witness. At
| east one person acting as a witness nust not be either the
principal's spouse or blood relative. The docunment may al so
designate an alternate surrogate to act of the primry
surrogate named i s unable to do so. If neither the designated
surrogate nor alternate is able or willing to nmake health care

decisions, the health care facility may seek appoi ntnent of a
pr oxy.

(ii1) A suggested form of designation is
set forth in F.S. 765.203, and reads as foll ows:

Nane: (Last) (Mddle

In the event that | have been determ ned to be
i ncapacitated to provide informed consent for
nmedi cal treatnment and surgical and diagnostic
procedures, | wish to designate as nmy surrogate
for health care decisions:

Nane:
Addr ess:
Phone:
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If my surrogate is unwlling or unable to perform
his or her duties, | wish to designate as ny
al ternate surrogate:

Nane:

Addr ess:
Phone:

| fully understand that this designation wll
permt ny designee to make health care deci sions,
except for anatomcal gifts, unless |I have
executed an anatom cal gift declaration pursuant
to law, and to provide, w thhold, or wthdraw
consent on ny behalf; to apply for public benefits
to defray the cost of health care; and to
authorize ny adm ssion to or transfer froma
health care facility.

Addi tional instructions (optional):

| further affirmthat this designation is not
bei ng made as a condition of treatnment or

adm ssion to a health care facility. I will notify
and send a copy of this docunent to the foll ow ng
persons ot her than ny surrogate, so they may know
who ny surrogate is.

/1 Signature, w tnesses,
notary//

(iii) Determining |ncapacity. The

principal is presuned to be capable of making his own health
care decisions, unless heis determ ned to be i ncapacitated by
t he attendi ng physician and the determ nation is confirnmed by

an anot her physician. If the second physician agrees, the
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health care facility enters both physicians' evaluations in
the principal's clinical record and notifies the surrogate (if
there is one) inwiting. At that point the surrogate has the
authority to make nedical decisions for the client, and
continues to have such authority wuntil there is a

determ nation that the principal has regained capacity.

A determ nation that a principal |acks capacity to nmake
heal t h care deci sions shall not be construed as a finding that

a principal lacks capacity for any other purpose.

(iv) Authority of the Surrogate. The

surrogate has the authority and responsibility to act and nmake
heal t h care deci sions for the principal during the principal's
i ncapacity, in accordance with the principal's instructions,
unl ess such authority has been expressly limted; to consult
expeditiously with appropriate health care providers to
provi de i nformed consent, and nmake only health care deci sions
that he or she believes the principal would have nmade under
the circunstances; to provide witten consent to nedical
procedures; to be provided access to appropriate clinica
records; to apply for public benefits and have access to

financial information to the extent required to nake such
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application; and to authorize the release of information.
Absent court order, the surrogate continues to nake health
care decisions for the principal after appointnment of a

guar di an.

The surrogate may not consent to abortion, sterilization,
el ectroshock therapy, psychosurgery, certain experinental
treatments, or voluntary admssion to a nental health
facility, nor may the surrogate consent to wthholding or
wi t hdrawi ng |'i f e-prol ongi ng procedures froma pregnant patient

prior to viability.

(v) Reviewof Surrogate’s Decision. The

patient's famly, the health care facility, or the attending
physi ci an, or any other interested person who nmay reasonably
be expected to be directly affected by the surrogate or
proxy's deci sion concerning any health care deci sion may seek
expedited judicial intervention pursuant to rule 5.900 of the

Florida Probate Rules, if that person believes:

(1) The surrogate or proxy's
decision is not in accord with the patient's known desires or

the provisions of this chapter;
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(2) The advance directive IS
anbi guous, or the patient has changed his or her mnd after

execution of the advance directive;

(3) The surrogate or proxy was
i nproperly desi gnated or appointed, or the designation of the

surrogate is no | onger effective or has been revoked;

(4) The surrogate or proxy has
failed to discharge duties, or incapacity or illness renders

the surrogate or proxy incapable of discharging duties;

(5) The surrogate or proxy has

abused powers; or

(6) The patient has sufficient

capacity to nmake his or her own health care deci sions.

(vi) Term nation of Surrogate Designation.

A surrogat e designation nay be anended or revoked at any tinme
by a conpetent principal either in witing, by physical
destruction by or at the direction of the principal, orally,
or by later executing a different designation instrument.

Unl ess otherwise provided in the instrunment, divorce wll
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revoke the designation of the forner spouse as surrogate. Any
amendnent or revocation wll be effective when it is
conmmuni cated to the surrogate, health care provider, or health
care facility. Nocivil or crimnal liability shall be i nposed
upon any person for a failure to act upon an anendnent or
revocation unless that person has actual know edge of such

amendnent or revocation.

(c) Living WII. The Living WII is a

declaration that a person’'s desire that |ife-prolonging
procedures be provided, withheld, or withdrawn in the event
that one or nore of three specified conditions take place.
Living WIls are governed by Florida Statutes Sections

765. 301- 765. 309.

A Living WII may be made by any conpetent adult at any
time, and direct the providing, wthholding or wthdrawal of
Iife-prolonging procedures in the event such person suffers
froma termnal condition, has an end-stage condition, or is
in a persistent vegetative state. The term "term nal
condition" neans a condition caused by injury, disease, or
illness fromwhich there is no reasonabl e nedi cal probability

of recovery and which, wi thout treatnent, can be expected to
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cause death. The term "persistent vegetative state" neans a
permanent and irreversible condition of unconsciousness in
which there is the absence of voluntary action or cognitive
behavior of any kind, and an inability to comunicate or
interact purposefully with the environnent. The term “end-
stage condition” neans a condition that is caused by injury,
di sease, or illness which has resulted in severe and per manent
deterioration, indicated by incapacity and conpl ete physi cal
dependency, and for which, to a reasonabl e degree of nedi cal
certainty, treatnent of the irreversible condition would be
nmedi cal ly ineffective. The | anguage regarding “end-stage
condition” was added in 1999 and is effective for Living WIlIs
dated on or after Cctober 1, 1999. Cdients with Living WIIs
dated before this date may wi sh to anend and re-execute their

Living WIlls to take advantage of the new | aw changes.

A Living WII nust be signed by the principal in the
presence of two subscribing wtnesses, one of whomis neither
a spouse nor a blood relative of the principal. If the
principal is physically unable to sign the Living WII, one of
the witnesses nust subscribe the principal's signature in the

principal's presence and at the principal's direction.
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It may be revoked by the sane neans as apply to the

Heal th Care Surrogate Designation.

Wthholding or wthdrawal of I'ife-prolonging
procedures from the patient in accordance with the statute
does not constitute a suicide under the law or for life

I Nsurance pur poses.

The suggested formof the Living WII may, but need not,

be as foll ows:

Decl arati on made this day of , (year)

b, , Wllfully and voluntarily nake known
nmy desire that ny dying not be artificially
prol onged under the circunstances set forth bel ow,
and | do hereby declare that, if at any tinme I am

i ncapaci tated and

(initial) | have a term nal condition

or (initial) |I have an end-stage condition

or (initial) I amin a persistent vegetative state

and if ny attending or treating physician and
anot her consulting physician have determ ned that
there is no reasonable nedical probability of ny
recovery from such condition, | direct that life-
prol ongi ng procedures be wi thheld or withdrawn when
t he application of such procedures would serve only
to prolong artificially the process of dying, and
that | be permtted to die naturally with only the
adm ni stration of nedication or the performance of
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any nedi cal procedure deenmed necessary to provide
me with confort care or to alleviate pain.

It is my intention that this declaration be honored
by ny famly and physician as the final expression
of nmy legal right to refuse medical or surgica
treatment and to accept the consequences for such

refusal .

In the event that | have been determned to be
unable to provide express and infornmed consent
regar di ng t he wi t hhol di ng, wi t hdr awal , or
continuation of |ife-prolonging procedures, | w sh

to designate, as ny surrogate to carry out the
provi sions of this declaration:

Name:

Addr ess:

Phone:

| understand the full inport of this declaration
and | amenotionally and nental ly conpetent to nmake
this decl aration.

Addi tional Instructions (optional):

/1 Signature, w tnesses, notary//

(d) Preneed Guardi an Designations. The client

may designate in witing those persons whomhe or she desires
t o be appoi nted as guardi ans for thensel ves or for their m nor
children in the event of incapacity. Florida Statutes

Sections 744.3045 and 3046.
B. Avoi ding Probate: Predisability Planning Avenues

1. Use of Revocable Trusts. A Living Trust is a
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revocable trust establish by the client during his or her
[ifetime. It is also known by such nanes as a Revocable
Trust, an Inter Vivos Trust, and a "Loving" Trust. A Living

Trust offers two maj or advant ages:

. Avoi dance of guardi anship in the event of
i ncapacity
. Avoi dance of probate on death

The client typically serves as the initial Trustee of the
Trust and has full managenent control of the trust assets
during his or her lifetime just as though the client owned
themindividually. During the client’s lifetinme, the trust
assets are considered as owned by the client for incone tax
pur poses, and no trust incone tax returnis required. 1In the
event of the client’s death or incapacity, the person or
persons nom nated by the client would take over nmanagenent of
t he Trust assets as successor Trustee(s), thereby avoiding the

need to appoint a guardian with respect to such assets.

Upon the client’s death, the assets held in the Trust
will be distributed to the beneficiaries or held in trust for

them as directed W thout being subject to the probate
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process.

It isinportant to renmenber that to avoi d probate, assets
must be titled to the Living Trust during the client’s

lifetime. Any assets that have not beentitled into the Trust

and do not otherw se pass outside of probate wll be
distributed according to the WIIl and wll be subject to
pr obat e.

Sadly, too often people have invested a | ot of nobney in
a Living Trust, but failed totitle their assets in the Trust
during their lifetinme. To prevent this, planners need to
either give all clients detailed instructions on titling

assets into their Trusts or assist inretitling assets.

A Living Trust is not the only way to avoid probate.
There are many ot her mechani snms avail able to avoid probate,
including joint tenancy, beneficiary designations and
transfers with retained life estates. Each of them has its

own benefits and di sadvant ages.

Any property that one owns as joint tenants with right of
survivorship with anyone, or a tenants by the entireties with

one’s spouse, will pass outright to the surviving co-owner on
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deat h wi t hout going through probate. However, there are nmany
possi bl e problenms with joint tenancies. |If a client nakes a
child a co-owner and | ater desires to sell the property, then
the child' s consent will be needed to do so. In addition, if
the child has creditor problens, then the creditor may have
the ability to place a lien on and forecl ose upon the child's

interest in the property. Not a happy result!

Property that the client co-owns as tenants in common

w Il be subject to probate upon death

Beneficiary designations have traditionally been
available with life insurance, IRA's and pension plans and
bank accounts (“Totten trusts” and “pay-on-death (PQD)
accounts”). In 1994, Florida adopted the Uniform Transfer on
Death Securities Registration Act (Chapter 711, Florida
Statutes) which permts beneficiary designations on stock and
bond certificates and brokerage accounts. The client sinply
nanmes t he person or persons who are to receive the property on
a beneficiary designation form and upon death, the property
or insurance proceeds pass outright to the beneficiaries
nanmed. So long as the client doesn’t nane his or her estate

as beneficiary (a conmmon mistake), probate is avoided.
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Because beneficiary designations can generally be changed
wi thout the beneficiary's consent, the beneficiary has no
rights to the property during his or her lifetine, this nethod
is preferable to a joint tenancy. Unfortunately, beneficiary
designations are not very flexible, in that the client
generally Ilimted to namng specific individuals as
beneficiaries, for exanple, 50%to Child A and 50%to Child B.
If Child B predeceases the client, then the default |anguage
on many beneficiary designation forns provides that 100%woul d
pass to Child A even if Child B has children of his or her
own. This can be avoided by adding the abbreviation “LDPS”
(l'ineal descendants per stirpes), which is authorized under
the Florida Statutes, but the financial institution may not
want to take on the responsibility of trying to figure out who

t hese persons may be.

Probate may be avoided on real estate by deeding the
property fromthe client to the client for life, remainder to
the children. This nmethod has several problens. First,
there will be a taxable gift not covered by the $10, 000 annual
exclusion to the extent of the actuarial value of the

remai nder interest at the tine of the deed, which may result
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in gift taxes being payable. Second, while the client retains
the right to possess and live on the property during lifetine,
there are certain rights given the remainder beneficiaries
regarding a duty not to commt waste, etc., with which the
client may be unconfortable. Third, the joinder of the
children will be required to sell the property. Mny of these
probl ens may be sol ved, however, by nmeans of an enhanced life
estate deed (al so known as a “Ladybird” deed), under which the
client reserves in the deed the right to change and/or delete
the remainder beneficiaries at any tinme and to sell the
property w thout the consent of the remai nder beneficiaries.
At |least one title conpany has bl essed this type of deed for

title insurance purposes.

Wil e other probate techniques are available, a Living
Trust is generally the only probate avoi dance device that
permts sophisticated tax planning, flexibility in disposition
I nstructions, and establishnment of protective trusts for

chil dren and grandchi |l dren.

Conmpari son Chart
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Avoi ds Avoi ds | Avoid | Fl exi Avoids [Permts
Probate | guardi a S bl e Co- Estate
nshi p possi Owner s Tax
on bl e hi p Pl annin
incapac | gift Probl e g
ity on ns
creat
ion
Wl I No No Yes Yes Yes Yes
Joi nt Yes No No No No No
Tenancy (first
deat h
only)
Ret ai ned Yes No No No No No
Life
Estat e
Benefi ci Yes No Yes No Yes No
ary
Desi gnat
I ons
Li vi ng Yes Yes Yes Yes Yes Yes
Trust

b. Titling Assets in Living Trusts

(i) In General. Proper titling of assets
into a Living Trust generally should follow the follow ng
format: “John Smith, as Trustee of the John Smith Living Trust
dated January 1, 2001". Abbrevi ations are sonetines used

such as “John Smith, TTE WT/D 1/1/01". U T/ D neans “under
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trust dated.”

(i1) Honestead and other Real Property.
Care nust be taken with respect to titling honestead and ot her
real property into Living Trusts, and client should be nade
awar e of the possi bl e disadvantages of titling their honestead

into a Trust. Specific concerns are as foll ows:

(a) Trustee Powers. The deed should
confer on the trustee the power and authority either to
protect, conserve and to sell, or to | ease, or to encunber, or
otherwise to manage and dispose of the real property

descri bed. Florida Statutes Section 689.071.

(b) Title insurance.

Consi deration should be given to obtaining a rider to the
existing title insurance or to a new title insurance policy.
Don’t use a quitclaimdeed. A general warranty deed may permt
preservation of title insurance benefits. See Jonathan Rivin
and Thomas J. Stikker, Title Insurance for Estate Planning

Transfers, Probate & Property, May/June 1998.

(c) Due on sale clause. 12 U S C

1701j -3 prohibits the exercise of a due-on-sale clause wth
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respect to a real property loan secured by a lien on
residential real property containing less than five dwelling
units ( including a lien on the stock allocated to a dwelling
unit in a cooperative housing corporation, or on a residenti al
manuf act ured hone), upon a transfer into an inter vivos trust
in which the borrower is and remains a beneficiary and which
does not relate to a transfer of rights of occupancy in the
property. O herwi se, get a waiver of due-on-sale clause
before making any estate planning transfer of nortgaged
property.

(d) Property Tax Exenption . The

$25, 000 property tax exenption applies to a hone to which an
eligible Florida resident has “legal or equitable title.”
Fl orida Constitution, Article VII, Section 6. Thi s incl udes
a residence held in a Living Trust during the Gantor’s
lifetime. Atty. Gen. Op. 90-070, August 22, 1990.

(e) Creditor Protection. However,

t he honestead protection fromforced sal e does not necessarily
apply to Living Trust property. Florida Constitution, Article
X, Section 4 only exenpts honestead property that is owned by

a natural Iperson. See also Elnmowitz v. Zi merman, 647 So. 2d
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1064 (Fla. 3rd DCA 1994). is is a hotly contested i ssue anong
pl anners. Nevertheless, with respect to beneficiaries after
the Grantor’s death, if the beneficiaries of a revocable trust
woul d ot herwi se be entitled to the inurement of the honestead
exenption fromforced sale (i.e., if they are "heirs" and the
honest ead woul d have otherw se passed to them directly by
devi se or descent), the property is not subject to creditors

claims. HCA @l f Coast Hospital v. Estate of Downing , 594
So.2d 774 (Fla. 1st DCA 1992).

(f) Medicaid. | f Medi cai d

qualification is a concern, then a Medicaid planning
speci ali st should be consulted prior to any transfer to avoid
triggering the | ook-back rules. State rules differ.

2. Use of Irrevocable Trusts

a. Irrevocable Life I nsurance Trusts

(1) Life insurance proceeds are not
subject to probate unless nmade payable to the estate of the
I nsur ed. They can be nmade payable to a Living Trust by
beneficiary designation. Probate avoidance is al so possible
by directly making the beneficiary the Trustee of a Trust

est abli shed under the Last WIIl and Testanent of the insured,
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if a Living Trust is not used.

(2) To avoid potential estate taxes where
this is a concern, an Irrevocable Life Insurance Trust should
be considered. The Trust will need to be both the owner and
t he beneficiary of the policy.

b. Irrevocable G ft Trusts, Special Needs

Trusts and Lifetinme OIlP Trusts. Assets held in these trusts

wi |l not be subject to probate upon the death of the grantor
or the beneficiary.
C Advi sing the Dying Cient
1. Retirement Plans and IRA s

a. Beneficiary Designations - Planning for

Disclainer. The typical beneficiary designation used by the
author with “nuclear” famlies is to have the spouse be the
Primary Beneficiary with the bypass trust under the account
owner’s Living Trust be the Contingent Beneficiary. If no
Living Trust is used, the children my be designated as
Conti ngent Beneficiaries. This allows the surviving spouse to
decide after the account owner’s death whether to roll over
t he account into an I RA of his or her own to take advant age of
t he decreased mninmum di stributions, or to disclaimall or a
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portion of the account for estate tax purposes. Geat care
must be taken to ensure proper and tinely execution and
recordi ng of any discl ainer.

b. Get Qut of Bad Plans! There are actually

two sets of distribution rules that apply to any retirenent
plan account - the IRS rules under the Section 401(a)(9)
regul ati ons and the plan docunent. Many enpl oyer - sponsor ed
retirement plans do not offer all of the options permtted
under the tax laws. For exanple, the plan may require a | unp
sum distribution of the account assets unless left to a
spouse. Therefore, review any plan docunents and consider
rolling plan assets of any “bad plans” into an IRA wth
appropri ate beneficiary designations to avoi d possi bl e | oss of
I nconme tax deferral

C. Moke a Distribution? Consi der t he

client’s likely marginal income tax rates this year and
determne whether or not to nmake a retirement plan/IRA
distribution in excess of the mninum required anount.
Al t hough deferral is usually best, taxes may be saved if the
current marginal income tax rates is |ow and/or estate taxes
may be saved because of paynent of the income tax.
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2. Life Insurance and Annuities. Beneficiary
designations for life insurance policies and any variable or

ot her annuities should be reviewed and nodi fi ed as necessary.

3. Estate Tax Pl anni ng
a. Private Annuities and Self-Canceling
Install ment Notes. If estate taxes are a concern and the
client has a termnal illness or condition that nmakes it
likely that he or she wll die significantly before the

statistical average but does not disqualify himor her from
using the IRS actuarial tables, strongly consider a private
annuity or self canceling installnment note. For exanple, if
a 60 year old client nakes a private annuity sale of
$1, 000, 000 of assets in Septenber 2001 when the applicable I RS
interest rate is 5.8% then the annual paynent under the
annuity will be only about $90,700. |If the client dies at age
62 after receiving only two paynents, then $1,000,000 Iess
$181, 400, or $818,600, will have been renoved fromhis or her
estate for estate tax purposes.

Under Treas. Regs. Section 1.7520-3(b)(3), the standard
nortality tables cannot be used for the “termnally ill.” |If

the client is known to have an incurable illness or other
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deteriorating physical condition, he or she is considered
termnally ill if there is at |least a 50 percent probability
that the individual will die within 1 year. However, if the
client survives for eighteen nonths or |onger after the date
of the transaction, that individual shall be presuned to have
not been termnally ill at the tinme of the transaction unless

the contrary is established by clear and convi nci ng evi dence.

Get a letter from the physician at the tine of the
transaction indicating that there is a |ess than 50 percent
probability that the client will die within 1 year.

b. Exerci se Powers of Appointnent. Revi ew

any legal instruments under which the client has a power of

appoi ntment and consider whether to exercise it. Typically
this is done by a codicil to the client’s Last WII and
Test anent .

C. Fam |y Limted Partnerships

(i) If the estate is |large enough that
estate taxes are still a ~concern after using the applicable
exenption anount and other available techni ques, consider a

Fam |y Limted Partnership. Wile “deathbed partnerships” are
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frowned upon by the I RS, they have wi thstood court chall enge.

See, e.g. Church v. United States, KTC 2000-52 (WD. Tex.
2000), affirmed by the Fifth Grcuit in an unpublished opinion
in 2001.

(ii) Make sure that any General Partner
interest is owmed in the client’s Living Trust (if any), and
that the appropriate Certificate of Amendnent is filed with
the state to reflect this, to avoid probate of the partnership
I nterest.

(i) To ensure that a valuation
di scount on any Limted Partner interests owned by Genera
Partner, the client should not <control the Partnership.
Transfer any GCeneral Partner interests or stock in any
corporation that owns Ceneral Partner interests to the junior
famly nmenbers prior to death, if the client permts.

3. | ncome Tax Pl anni ng

a. Exerci se Repl acenent Power. |If the client

has established any irrevocable trusts during his or her
lifetime, check to see if the trust instrunment provides that
the client has a power to substitute trust assets with other

assets of equal value in a nonfiduciary capacity. This is a
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grantor trust power typically given to nmake the trust a
“defective” grantor trust under Internal Revenue Code Section
675. If this power exists, replace any trust assets that have
a lowincone tax basis with cash or high basis assets so that
these assets can receive an step-up in basis under Internal
Revenue Code Section 1014. Transactions between a grantor and
his or her grantor trust are nonrecognition events under Rev.
Rul . 85-13.

b. Consider a Lifetinme QTP Trust. Use of a

Lifetime QTP Trust may all ow avoi dance of Section 1014(e),
which denies a step-up in basis if the decedent acquires
property within one year before death and the property passes
at the decedent’s death back to the original donor. The
qguestion is whether and to what extent this section applies if
the property passes instead to a trust for the benefit of the
donor .

There are no regulations on this issue, but the IRS has
rul ed privately that where, on the donee’s death, the property
passed back to the donor in a trust that gave a lifetine
income interest, only the actuarial value of the life incone
interest would be subject to Section 1014(e), and the
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remai nder woul d receive a full step-up in basis. PLR 9026036
(partially reversed in PLR 9321050, but on an wunrelated
I ssue) .

A full step-up in basis may be avail able when the donor
recei ving the assets back as the beneficiary of a trust has no
interest in the trust capable of actuarial valuation.
|deally, the trust would be structured so that there is an
I ndependent trustee with sole and absolute discretion over
di stributions.

For a discussion of the potential benefits of Lifetine
QTP Trusts, see Janmes F. Culecas, "Drafting the Lifetine
QTP Trust (with Sanple Provisions)," Practical Tax Lawyer,
Spring, 1999.

4. Transfer Assets. Aut os, boats, and other
tangi bl e personal itens with legal title in the client’s nane
can be far nore easily transferred to the client’s famly
menbers during lifetine than at death, assumi ng that they are
not jointly titled or held in a trust. The psychol ogi ca
i npact on the client should be wei ghed agai nst the benefits of

this, however.
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